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AMENDMENTS TO PATENT STATUTE 





of Patents to apply it, or to 
promulgate rules for its appli- 
cation by the examining 
will nullify the enactment 

The Luce Patent Act repeals 
R. S. Sec. 4897 (35 U.S.C. A. 38 
As this section existed, an ap- 
plicant for a patent would be 
considered to have forfeited his 


By NORMAN N. POPPER 
of Newark 

The 76th Congress, in its re- 
cently concluded Session has 
passed amendments to the stat- 
utes pertaii.ing to paterts. These 
changes are of interest to the 
bar in general as illustrative of 
a trend in a field which, to the 
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average member of the bar, right to a patent by failing t 
seems somewhat esoteric. ANY pay the final fee within six 
steps toward simplification Of months from the date of al- 
procedure are to be greeted with jowance, but he might file a sec- 
satisfaction because they bring ond application by way re- 
a specialized field closer to the | newal within 1 year from the 
understanding of the non-spec- | gate of allowance. The amend- 
ialist. At the same time, such) ment abolishes the right file 
changes illustrate an underlying |g renewal application. In lieu 
current of legislative purpose/thereof, by an amendment to 
re that is sweeping into other leg-| Sec 4885. (35 U.S.C. A. 41) the 





islative fields Commissioner may in his dis- 
The Van Zandt Patent/cretion receive the fi fee 
Act amends R. S. Sec. 4894/within 1 year after the six 
(36 U. S&S. C. A. 37) As the!months period for the payment 
section now exists, an applicant! of the final fee has expired and 
has six months after each offic-| the patent may issue. B fur- 
ial action to prosecute his appli-| ther amendment to R. S. Sec 
cation for a patent; under the / 4934 (35 U. S.C. A. 78), the ap- 
Act of 1897, the period was 2! plicant now pays $10. n his 
years and in 1916 it was reduc-/ petition for leave to make delay- 
ed to one year. As amended,'ed payment of fees f issuing 
the Commissioner of Patents a patent. This is in trast to 
may abridge this time to 30 days. the payment cf $30.01 r filing 
Inthe interest of speedy prose- a renewal applicati der the 

cution of patent applications, former practice 
this is a step in the right di- The Myers Patent Act amends 
rection, but it must be noted R § Sec. 4903 (35 U.S. C.A. 51) 
that its application is entirely by providing that amend- 
in the realm of discretion and ment asserting a claim substan- 
the failure of the Commissioner tially the same as a claim in an 
» issued patent must be filed with- 
in one year from the date of 
l N V E S T M E N T S the granting of that patent 
in the This section will undoubtedly 
] N S U R E D have far reaching effects on in- 
tesa Ieitaacet procea aat qt Truleco 

M OH A WK of Practice 94) 
Building & Loan Ass'n The Kramer Patent Act 
Now LEGAL amends R. S. Sec 886, 4887, 
4920, 4929 (35 U. S.C. A. 31, 32, 


for TRUST FUNDS 


up to $5,000.00 69, 73) an applicant 


to file his application within one 


by requiring 
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DIVIDEND 3% iVVUM year of its description in any 
oe publication whether in _ this 
SEMI-ANNUALLY country or abroad or within one 
y > M 8) HA W K year of public use OF sale in this 
fy \o BUILDING @ cou The violation of this 
INSURED LOAN ASS'N limitation is also made a de- 
Sy: 14 Clinton Street fens infringement actions 
Aa —agt OP NEWARK Bet this time, publication 
here abroad within 2 years 
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A few attorneys wanted between the ages of 35 - 45, to 
devote part time (or all time if so desired) to certain business 
where legal background is helpful. 
and in keeping with dignity of the profession. Replies treated 
confidentially. Answer Box 416, New Jersey Law Journal. 


Business remunerative 
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“=-"ep" seur- 


1888 1939 
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and insurance of Titles to Real Estate 
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or public sale here would not 
bar the issuance of a patent or 
be a defense in infringement. 
The same changes are made 
with respect to design patents. 

The Lanham Patent Act 
amends R. S. Sec. 4904 4909, 
4911, and 4915 (35 U.S.C. A. 52, 
57, 59a and 63) provides that in- 
terferences shall no longer be 
determined by a primary exam- 
iner but by a board of three ex- 
aminers of interferences. A 
much more judicial determina- 
tion of interferences will result 
from hearings before a tribunal 
Appeals, hereafter will be made 
from the newly constituted 
Board of Interference Examiners 
to the United States Court of 
Customs and Patent Appeals, or 
by bill in Equity. The net re- 
sult of this is to speed practice 
in interference cases by elimin- 
ating one complete step: the ap- 
peal from the primary examiner 
to the Board of Appeals 

It not the purpose of this 
commentary to confine itself to 
a mere recital of the change in 


1S 


the laws, but to point out, if 
possible, any manifestation of 
a trend in revisions 

A very definite trend is evi- 
dent The ultimate horror of 


the law is protracted litigation, 
typified in fiction by Dickens as 
the celebrated case of Jarndyce 
v. Jarndyce. In however 
prosecution of patent applica- 
tions sometimes last for decades 
Nearly all the amendments are 
inspired by a desire to cut down 
delay. The Van Zandt Act tends 
to speed prosecution of applica- 
by making it possible to 
force an applicant to respond in 
30 days instead of six months 
The Luce Act. creates a2 more di 
rect and simple, and therefors 
more speedy way to renew a 
forfeited application. The My 
ers Act serves to speed the pros 
ecuting of applications by cut- 
ting in half the time for filing 
certain amendments The 
Kramer Act also serves to speed 
the filing of applications by cut- 
in half the time allowance 
previously existing The Lan- 
ham Act serves to speed appeals 
by eliminating one complete 
step. 

No 


fact 


t 
t10ns 


¢ 
Ol 


ting 


these 
It is 
other 
Senate 


can doubt that 
enactments are salutary 
ily to be regreted that 
bills introduced the 
rr House did 
Among them was a Senate bill 
iting a patent to twenty 
q 


one 


not pass 


im 
ulm 


years from the date of the fil- 
ing. The passage this mea- 
sure would, of course, encourage 
the speedy prosecution of pat- 


ents. As pointed 
O'Mahoney, the 


permits delays as 


t by Senator 
present law 
long as forty 


years between filing an applica- 
tion and issuance of a patent 


Add to this 17 years which con- 
stitute the life of a patent and 
we find a patent expiring 57 
years after the filing date (al- 
though, of course, it was mere- 
ly a threat rather than a patent 
during 40 of those years.) 

A situation often fraught with 
injustice arises when an ap- 
plicant is required to divide his 
application. By complying with 
such a requirement, he may lat- 
er be confronted with the highly 
technical defense of double pat- 
enting if he seeks by infringe- 
ment suit to sustain his patents. 
The infringer takes advantage 
of the position that the invent- 
or has been forced into by the 
peculiarities of procedure. AS 
has been suggested (21 J. P. O. 
S. 235 a. 236) a simple amend- 
ment to R. S. 4920 (35 U. S. C. 
A. 69) abolishing the defense of 


BENCH AND BAR SHOULD AID JUSTICE 





Colorado Springs, Colo.._War 
in Europe “challenges the mem- 
bers of the American legal pro- 
fession to exert themselves to 
the utmost to strengthen civil- 
ized man’s substitute for war”, 
declared Charles A. Beardsley, 
President of the American Bar 
Association in convention here. 

Mr. Beardsley pointed out 
that “primitive man knew only 
way to settle a dispute, 
namely by fighting about it— 
victory going to the strongest 
or most unscrupulous disputant, 
regardless of the justice of his 
cause. When men were emerg- 
ing from _ barbarism”, Mr 
Beardsley declared, “they de- 
vised a substitute method of 
settling disputes whether be- 
tween two men, or between two 
groups of men—a substitute that 
was calculated to bring victory 
to the disputant who had justice 
on side, regardless of the 
relative strength of the disput- 
ants”. Mr. Beardsley reminded 
his hearers that “we call this 
substitute ‘the administration of 
justice’ ”’ 

“Since the lawyers and judges 
are so largely responsible for the 
administration of justice—inter- 
national as well as national 
and, since the administration 
of justice is civilized man’s sub- 
stitute for war, necessarily any 
war is a challenge to lawyers 
and judges’, Mr. Beardsley de- 
clared 

And 


JUDGE MANTON 


Irom page 1 


one 


his 


he asserted that “a war 


vevulivlueu 
qualified to participate in their 
hearing and decision 


Reasons relied upon by the ap- 


pellant in asking for a writ of 
ertiorari are two 
First, because the Second Cir- 


cuit has. in 


setting aside 


entering the decrees 
the original decrees 


and allowing reargument, de- 
cided an important question of 
general law in a way untenable 
and in conflict with the weight 
‘f authority 

Second, because the Second 
Circuit, by its mentioned action 
has so f departed from the 
accepted and usual course of ju- 
dicial proceedings as to call for 
an exer of the Supreme 
Court's ver of supervision 
double enting in this situa- 
tion would destroy a great in- 
equity. It is interesting to note 
that most of the amendments 
were inspired by the Commis- 
sioner of Patents’ remarks at 
the anti-monopoly investigation 
hearings 

From these changes, and other 


suggested but not adopted 
changes a speeding and simpli- 
fication of procedure in patent 
matters seems to be the guiding 
principle. ’ 
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and state bar association: bepased, anc 
to their American Bar Asy ster J. Met 
tion Quite obviously y, Defenda 
true, because it is through ih.omber 22, 
associations that the Ame appeal fro 
lawyers and judges can vart 

promote these improve _ 

that will give to the Ame plaintiff - 


on Kohlreit 
defendants 
Klan and P 


people the best possible ad 
istration of justice, in cour 
out of court. And it is th 

these associations that the  enecutors 

yers and judges can best a aroline Nola 
en and keep alive, in th pd Walburg 
of the American people, a # dete ndants 
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telligent respect and regai air” J 
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civilized men for fights anime": were thi 
wars this substitute pro — 
ed by civilized men ‘or Me >Teet. } 
method of settling dispute; years the 
is now being used on the rented 
side of the Atlantic” eh tenancy) 
father 
———— tenanc 
CATHOLIC LAWYERS GU. “** 
Caroli 
The Guild of Catholic iam. yess 
of New Jersey held its sf 
annual votive mass on 0 SS rings 
12th at St. Patrick’s Cath Roca 
Newark. The sermon wa en th 
livered by Dr. James F. & ng the how 
d under | 


President of Seton Hall Cu 
He said that much of the 
troubles today are caused? 
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sp)D MENT — Amendment to 
gke Defendants Appear in 
nferent Capacity From That 
Which They Were Sued Vio- 
nies Due Process. 

mATES — Estate Not Liable 
or Tortious Act of Adminis- 
tor or Executor Commit- 
4 in Course of Administra- 
pon. 

mOUTORS AND ADMINIS- 
RATORS Executors and 
\iministrators are Personally 





















a . able for Tortious Acts Com- 
and ited in Course of Adminis-- 
tion. 
rs and ; Jersey Court of Errors and 
opeals. 
eclare¢ 7 ae 
one .» Boyle, Fiaintiff-Respond- 
nt vs. Leo Nolan and Peter 
ce, D McGinnis as Executors of 
to the he Estate of Caroline Nolan,, 
"1aUlONs @eeased, and Leo Nolan, and 
Bar Aw#iiter J. McGinnis, individu- 
ASIy y, Defendants-Appellants. 
hrough WBember 22, 1939. 
ne A . 
" appeal from the Supreme 
npro ourt 
he A plaintiff - respondent: A 
sible en Kohlreiter. 
in cour: defendants - appellants, Leo 
it is thr flan and Peter J. McGinnis 
nat the s executors of the estate of 
: best sqmperoline Nolan, deceased: Cox 
n the: nd Walburg. 
ple, a rae cof ndants - appellants, Leo 
respe: lan and Peter J. McGinnis 
minists dividually: Ward and Mc- 
ome air ns 
| regatfme J 
minatiz and McGinnis, as exec- 
provitd inder the will of Caroline 
hts ang em Were the owners of cer- 
tute premises Auiuwn ao is 
en > Street, in Paterson. For 
isputes { years these premises had 
n th rented on a month-to- 
sh tenancy to one James 
father of the plaintiff 
tenancy was continued 
RS GU the executors after the 
f Caroline Nolan 
. September 7, 1937, the 
oe ntiff, Jean Boyle. was resid- 
a at these premises with her 
byt rer. In the evening that 
pee when the plaintiff was 
< F xaos the house, the porch col- 
“ pogmmeed under her, resulting in 
Building & Loan Shares 
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UNLISTED SECURITIES 
9ELLNER_& GUNTHER, Inc. 


" Clinton Street, Newark 
llephone MArket 3-0190 
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| the injuries which were the basis 
of this action 


The action was against the 
defendants Nolan and McGinnis 
as executors and trustees of the 
estate the theory that in 
making repairs to the porch they 
had done so negligently. At the 
trial, after the swearing of the 
jury and before the opening of 
the case, the plaintiff moved to 


amend the complaint to include 
the defendants in their individ- 
ual capacities. The defendants’ 


attorney consented to the 
amendment. At the close of the 
plaintiffs case the defendants 


moved for a non-suit and a di- 
rected verdict on behalf of the 
defendants in their individual 
capacities and as executors and 
trustees. The next morning the 
defendants attorney moved to 
withdraw his consent to the 
amendment because it was with- 
out authority as he had learned 
that the policy did not cover 
the defendants as individuals. 
The court permitted the with- 
drawal of the consent and upon 
the plaintiff's renewal of his mo- 
tion to amend, the court grant- 
ed it. The jury returned a ver- 
dict in favor of the plaintiff. 

On appeal by the defendants 
in their individual capacities it 
was contended that the trial 
court had erred in permitting 
the amendment. 

The defendants as executors 
claimed error in the refusal of 
the trial court to direct a verdict 
or grant a non suit. They con- 
tended there was no legal lia- 
bility on their part as executors 

The appellate court held the 
amendment improper. The mat- 
ter must be decided with refer- 
to the case as it stood at 
the last mentioned mo- 
tion was made. There was no 
‘omplaint or process issued 
igainst the defendants as indiv- 
iduals and there was no consent 
to the motion. They could not 
be made defendants except by 
‘onsent or service of legal pro- 
‘ess. Hubbard v. Montrose Met- 


ence 


the time 


il Shingle Co. 79 N. J. L. 210. 
The defendants as executors 
argue that the estate cannot 


be sued and that the liability, if 
any, is personal. They rely on 
the statements in 11 R. C. L. 172 
and 24 C seers s Juris 741 that the 
estate of a decedent is not liable 
for - the tortious act of an ad- 
ministrator or executor, and no 
action can be maintained 
against him in his representa- 
tive capacity. 

The plaintiff-respondent urg- 
ed that the modern trend is to 
llow recovery directly against 
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the estate in order to avoid the 
circuity of suing the executors 
individually and then having 
them apply for reimbursement 

The appellate court, analyz- 


ing the cases submitted by the 
plaintiff's attorney, found that 
actions against the estate di- 
rectly, had only been allowed 
where (1) the injury was incur- 
red while the representatives 
were engaged in an activity for 


had authority. (2) 
the representatives were without 
personal fault; (3) the repre- 
sentatives had a clear right to 
reimbursement. 

n the instant case however 
these elements are not present 
On the contrary the theory 
the action is that the executors 
undertook to make repairs and 
then made negligently. There is | 


which they 


no proof of authcrity to m ake | 


the repairs. The basis of the 

plaintiffs case was that the ex- 

ecutors were personally at fault 
The long standing rule relied 

on by the defendants as execu- 

tors will therefore be followed 
Reversed. 


EXECUTIONS — A Levy Made} 


On a Fund Exempt From Ex- 
ecution by Statute Will be Va- 
cated. 

PENSIONS The Teachers 
Pension and Annuity Fund is 
by Statute Exempt From Ex- 
ecution. 

New Jersey Court of Errors and 
Appeals. 

Kurd Nordmann, Plaintiff-ap- 
pellant, vs. Winthrop M. John- 


son, Defendant-Respondent. 
September 22, 1939. 
For plaintiff-appellant: Fred 
Goldstein 


For Teachers’ Pension and An- 
nuitv Fund. David T. Wilentz 
and Harry A. Walsh. 


Bodine, J 

Winthrop Johnson served as 
principal of the Woodrow Wil- 
on High School of Weehawken 
from March 1, 1926 to February 
3, 1937 During that time he 
was a member of the Teachers’ 
Pension and Annuity Fund, and 
as required by the statute es- 
tablishing the Fund, compulsory 
deductions were made from his 
alary and were paid into the 
Fund. When his services with 
the school system were termin- 
ated, he was entitled to demand 
the accumulated deductions 
standing to the credit of his in- 
dividual account, plus interest 
fixed by statute. The plaintiff, 
1 judgment creditor levied upon 
the accumulated deductions. 

On appeal from an order va- 
cating the levy the court held 
that the fund levied upon was 
expressly exempted from “ex- 
ecution, garnishment, attach- 
nent or any other process what- 
soever”, by statute. The 
therefore, was properly vacated 

Affirmed. 


levy 
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FHA COUNSEL PROMOTED 





col. 1 





Washington, (CCNS Abner 
H. Ferguson, general counsel of 
the Federal Housing Adminis- 
tration, has been appointed first 
assistant FHA Administrator 
according to an announcement 
by Administrator Stewart Mc- 
Donald. 

Ferguson will retain his posi- 
tion as FHA general counsel, a 
post he has held since August, 


1935, and continue as head of 
the FHA’s legal staff in addi- 
tion to his new administrative 
duties. A native of Virginia, 
Ferguson is a_ graduate of 
Georgetown University Law 
School. 


LAWS OF 1939 


Chap. 343 (S-226) October 3, 1939 
Provides for the consolidation 

of municipalities. 

Chap. 344. (S-241) Oct. 3, 1939 
Regulates the sale, by munici- 

palities of public lands or build- 

ings not needed for public use. 


Chap. 345 (S-330) Oct. 3, 1939 
Appropriates $25,000 to the 

New Jersey State Planning 

Board. 

Chap. 346 (S-341) Oct. 3, 1939 
Prevides for photostatic rec- 


jords of papers and documents, 
|ete. recorded and indexed with 


| the Secretary of State, Surro- 


“| gates, County Clerks etc. offices. 








(S-358) Oct. 3, 1939 
Appropriates $22,400 to the 
|Board of Conservation and De- 
velopment for the maintenance 
|of the Delaware and Raritan 
|canal for the fiscal year ending 
| June 30, 1940. 


|Chap. 348 (S-359) Oct. 3, 1939) 
Appropriates $6,500 to the, 
Quartermaster General for 
twelve additional armory drills 
in the New Jersey National 
Guard. 
Chap. 349 (S-365) Oct. 3, 1939 
Appropriates $4800 to the 
Quartermaster General's De- 
partment for twelve armory 
drills in New Jersey 
Chap. 350 (S-366) Oct. 3, 1939 


Regulates the taking of men- 
haden fish. 


Chap. 351 (S-379) Oct. 3, 1939 
Exempts corporations whose 


entire capital stock is held by 
the Federal Government from 
the provisions of Art. 6, Chap. 4, 
Title 17 of Revised Statutes reg- 








| democracy, 


Freedom Of Speech Only 
For Those Who Preserve It 


New York, (CCNS) — Free- 
dom of speech is only for those 
who are willing to pass it on to 
posterity, Mgr. Fulton J. Sheen, 
of Catholic University of Amer- 
ica, told the Guild of Catholic 
Lawyers of Brooklyn in preach- 
ing the sermon at the annual 
Red Mass in that city. 

We have “too many boarders” 
in this country “who are not 
entitled to freedom of speech if 
they invoke the right in order 


to destroy it,’ Mgr. Sheen de- 
clared. 
While warning against the 


“missionaries of foreign govern- 
ments” in the United States, 
however, Mgr. Sheen deplored 
the tendency of Americans to 
judge other peoples by the kind 
of governments they have and 
against an attitude toward dem- 
ocracy that leads to a desire to 
impose it on others. 

“Human rights,” he said, “ex- 
isted long before the American 
and we have no 
right to impose our form of gov- 
ernment on others. There would 
be more amicable relations with 
other nations if we did not stop 
to judge them in accordance 
with their methods of govern- 


Building and Loan Shares 


Bought — Sold — Quoted 
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EXCHANGE 
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ulating bank corporation stock Mitchell 2-4884—5—6 
owned by other corporations. 
Chap. 352 (S-389) Oct. 3, 1939 po OR A 
Allows corporations to close | ateltes ait 
transfer books fifty days in- Spoctaiicte ie ———s 
stead of thirty days before elec- 
tions TITLE COMPANY 
Chap. 353 (S-458) Oct. 3, 1939 
Regulates the operation of Mortgages & Certificates 
domestic investment corpora- Straus & Prudence Bonds 
tions. is saetiabliaiiad aii 
Chap. 254 (S-63) Oct. 3. 1939 ortgage Participations Issue y 
Prohibits registration on Spec- BANKS & TRUST COMPANIES 
ial, Primary or General Election Inquiries Invited On AN 
days Real Estate Issues 
Chap. 355 (S-134) Oct. 3, 1939 
Makes it definite that after STERLING INVESTING 
legal adoption that the adopt- aa CORPORATION 
ing parents shall be vested with 42 Broadway. New York 
every legal right in respect to Bowling Green 9-0481 
obedience of the child. 
HE Fipetity Union Trust Company 
has long emphasized to in lividuals 
planning to name this institution in a 
| fiduciary capacity that the individual’ S 
own counse! will continue to be em- 
ployed whenever the services of an 
attorney are required. | 
We endeavor to work in full harmony 
and cooperate with members of the bar | 
and our policies are shaped toward this 
end. We welcome suggestions to fur- 
ther this purpose, in order tha¢ our 
services may be correlated to the best 
interests of the public which both the 
bar and ourselves serve. 
TRUST COMPANY 
_ Newark .. . €ast Orange 
_. NEW JERSEY. = 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
A ee 
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GAIN FOR JUDICIAL PROPRIETY 


} 


Immediately after he was sworn 
Court Judge of Essex County, 
his post as chairman of the South 
an office he had held for 


Relations 
seventeen years 
effect 
irty 


that he 


office 


his as to the 
not hold } 
County Ba! 


Paterson. last 


panying resignation w 
officials should 
President of the 


of the mayoralty 


udicial 
Passaic 
week resigned 


ol 


still hope that Canon 30 of Judici Ethics will 
hers 1n judicial offi 


rse. the the be 


be observed by ot 


£/ activity Ot cou sooner tter. 


resigned 


in as Juvenile and Domestic 
Felix Forlenza 
Orange Democratic Committee 
His statement accom- 
believed that 
Vincent J. Duffy 
Association and a candidate 
as police re- 

their 


affairs 


corder Here are two instances of men worthy of 
( acknowledging the proper course for judges in political 
N In view of the actions of Messrs. Forlenza and Duffy, 


sooner 


or 


there is 
later 


who still engage in political 


Admini 





BAR ASSOCIATIOy 


Camden won, D. C., d 
vamden ~emver 13, | 
will hold its nex: ~JMbyy of the 4 

1 October 24th at ther gon throu 
7 Section, 
and pl 

e more im 
e agencies 
which 
has ir 


County k- 








Passaic 
Passaic City Bar 4 
on Octob. est 
adopted a resolution ca ry 


change in 


offices 


The 


ion ats meeting 


the quarter a large 
Court locas de of Wast 
Nathan Rabiwm—d Each « 
Nathan sssed Will 


Compensation 
Paterson 


Paterson 
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founded if it had some factual 


ild be better 








ed that the Ethics Committee will adopt the 
h rather than that of possible disciplinary 
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, jegal institute on adminis- 
aye law will be held in Wash- 
.on, D. C., during the week of 
ver 13, under the spons- 
. the American Bar As- 





¥ 


00 through its Legal Edu- 


Section, to discuss the 

“ce and procedure of some 

»e more important adminis- 

A e agencies. In view of the 
tobe rst which the bar of the 
in this particular 
a large atcendance from 
Washington is antici- 
.¢ Each the tribunals 
i will receive intensive 
ent, first by a member of 
mmission or board and, 
a practicing lawyer 
practice before 
articular agency. This will 
lowed by questions and 
sion by a panel of two or 
nen prominent in the 


try nas 


sde of 


of 








d, by 


glizing in 


Federal Rules Institute 
last year in Washington by 
American Bar Association 
2 all attendance records for 
that kind, with the 

registration exceeding a 
sand. The present institute 
7 run along much the same 
except that instead of at- 
ing to crowd the 

nto three days, they will 
xtended over five days and 

start until 4 P. M 
4fternoon, when the courts 
ashington will be adjourned 
lawyers will be able to 
their offices. The Attor- 
General has been invited to 

the beginning of the 
eedings on the day, 
he will be followed by 

J. Warren Madden of 
tional Labor Relations 
‘d who will open the dis- 
the procedure which 
ploys. He will be followed 
rominent practitioner be- 

Board, and 
be questions and 
;panal including Judge 
A. Padway, General Counsel 

American Federati of 
r, and Mr. Lee Pressman, 
ral Counsel for the C.I1.O. 
iesday, November 14, Mr. 
Wenchel, General Coun- 

Internal Revenue 
plain in detail work- 
the Bureau, after which 

E. Barrett Prettyman of 

a former General 
take up the dis- 

the angle the 
does business with 
lreau The members 
1el for this discussion 


IEED MONEY? 


MORTGAGE MONEY 
REFINANCING 
CONSTRUCTION 
MODERNIZATION 
472 To —1ong or short term— 
cnywhere in N. J. Write for Detoils 


COLONIAL 
"ND & MORTGAGE CO. 


PATERSON ST. NEW BRUNSWICK 
Tel. 7419 
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all ses- 


it 
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tr 
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first 








Y Y 
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from of 
who 
oli 


will 


Administrative Law Institute In Washington 





be Mr. Robert N. Miller, former 
General Counsel, Mr. Middleton 
Beaman House Legislative 
Counsel, and Mr. Colin F. Stam, 
Chief of the Staff of the Joint 
Congressional Committee on In- 
ternal Revenue. 

The third day of the institute 
will be devoted to the Securities 
and Exchange Commission and 
will include an address by an 
official of the Commission and 
by a practitioner before it. On 
the fourth day Mr. Robert E. 
Freer, Chairman of the Federal 
Trade Commission, will speak on 
its practice and procedure, and 
he also will be followed by a 
practitioner and by a panel dis- 
cussion. The last day of the in- 
stitute will include a speech re- 
garding the effect upon other 
administrative procedures of the 
experience of the Interstate 


Commerce Commission and a 


paper on the subject of “What 
the Wage-and-Hour Law holds 
for the Bar.” The concluding 
session will be Friday night, at 


which time Mr. Justice Miller of 
the United States Court of Ap- 
peals for the District of Colum- 
bia will give an address on the 
subject of appeals from admin- 
istrative agencies from the view- 
point of the court, with partic- 
ilar attention to those tribunals 


af 


0 


which have been under discus- 
sion. His comment will be di- 
rected assisting attorneys, 
both for private litigants and 
for the government, in under- 
standing the problems and dif- 
ficulties of the courts in hand- 


applications for review of 


of administrative 


ung 


the decisions 


boards. The final address will 
be that of Dean Roscoe Pound, 
who has agreed to serve as Di- 
rector of the institute. He will 
discuss the philosophy which 
inderlies the administrative 
procedure, make some compari- 


the differences which ex- 
this respect between var- 


son Ol 


sus agencies, and will point to 
underlying channels of de- 
pment in the _ procedural 
Series tickets will be sold for 


$3.00 and those for individual 





lectures, for $1.00 each 
If sufficient interest indi- 
ed by lawyers from outside of 
Washington, plans will be made 
enable registrants at the in- 
stitute to attend hearings of the 
ribunals under discussion which 
y be in progress at the time 
Mr. George Maurice Morri 
rmer Chairman of the House 
f Delegates of the American 
Bar Association and now head 
»f its < Section, is the Chair- 
an the institute committee 
and its Secretary is Mr. Herbert 
M. Bingham, also of Washing- 
ton. The Bar Association of the 
District Columbia, the Fed- 
ral Bi Association, and the 
Wor Bar Association of the 
District are cooperating in the 


e institute. Sessions 
d in the United States 
f Commerce in Wash- 
Orders tickets, or 


holding 
will be hel 
Chamber 


ington. 


for 





._ Standing. 
SEARCHES 
Courts 


in New Jersey 


Trenton. 
TRENTON TRUST BLDG. 


TRENTON, N. J. 
Trenton 8439 


AS Tel. 


Prompt — Accurate — Reasonable 
‘BSTRACTS of proceedings in Chancery and United States 


Court. 
CERTIFICATES of regularity of proceedings or corporate 
Supreme and United States 
INFORMATION and forms in any of the departments at 


THE STATE CAPITAL TITLE & ABSTRACT CO. 


NATIONAL NEWARK &@ 
ESSEX BLDG. 
NEWARK, N. J 

Tel. MArket 3.2200 








Third Annual Nathan Burkan Memorial Contest 





The Third Annual Nathan 
Burkan Memorial Competition 
for 1940 under the sponsorship 
of the American Society of 
Composers, Authors and Pub- 
lishers has been announced. The 
purpose of the competition is to 
perpetuate the memory of Na- 
than Burkan who, active in the 
interest of composers and au- 


thors early in his practice of 
law, was one of the founders of 
the American Society of Com- 
posers, Authors and Publishers. 
From the time of its founding 
until his death he was General 


Counsel to the organization. 
In 1938 forty law schools par- 
ticipated in the competition. In 
1939 seventy-six law schools 
took part. 
The conditions governing 
contest are as follows: 


1. Universities, colleges and 
schools which offer a course 
law their students, are 
vited to participate in the Na- 
than Burkan Memorial Competi- 
tion. 

2. The Competition is 
under such local rules as shall 
in each participating class be 
specified by the Dean of the 
Law School, to all enrolled stu- 
dents, but papers may be sub- 
mitted only during the graduat- 
ing term. Preparation, study 
and research may be done dur- 
ing the terms preliminary 
graduation. 

3. The subject of 
petition shall be “Copyright 
Law and the prize will be 
awarded the student who 
shall, in the opinion of the Dean, 
or such other person or Com- 
mittee may delegate for 
the purpose, prepare the best 
paper on this subject. The Dean 
shall be the sole final judge of 
the worthiness and merit of the 
papers submitted, and may in 
his discretion withhold the award 
entirely, if in his opinion no 
worthy paper is submitted, or 
may divide according 
judgment. 

4. The award in the Com- 
petition will be $100., to be paid 
winning student, through 
the Dean, upon the latter certi- 


to in 


open, 


to 


the Com- 


to 


as ne 


to nls 


+] 
ne 


fying to the Society by written 
communication the name of 
uch person. or persons. 

5. The scope of and condi- 


tions under which the Competi- 
tion is conducted shall be com- 





for copies of the transcript ol! 
proceedings which will be print- 


ed and sold for $2.00 in case 
there is a sufficient demand, 
ay be sent to Mr. George M. 


American Security 
Buil Washington, D. C., who 
will also be glad to furnish any 
1dditional information concern- 
ng the institute. 

Administrative law is a branch 
legal science which has come 
prominence since the ma- 
of the lawyers practicing 

day were admitted to the bar 
Ks on the subject, as a gen- 
rule, give little idea of the 
tual workings of the individ- 
tribunals. It is the purpose 

f the American Bar Association 
furnish a bird’s-eye-view ol 

} procedure by having it dis- 

| cussed by the most competent 

| me n in the country who know it 
from both sides of the bench 
| Washington is an ideal place for 

h an institute as visiting law- 

vers will not only have the op- 
portunity of hearing members or 

| heads of the commissions which 
lare studied, but they will also 


asneet 
MLOIrris, 


ing 


Alle, 








| 
! 
action 





|be able to see the tribunals in| 


pletely subject to the jurisdic- 
tion of the Dean; but as Burk- 
an would have wished, it is 
hoped that.wide latitude of 
treatment will be permitted, to 
the end that original and im- 
partial thinking, and analysis of 
the need and justification for, 
the social benefit from, and the 
wise public policy of enacting | 
Copyright Law, as well as 
study of the law itself, be en- 
couraged. 

6. To insure uniformity and | 


Mercy Death For Life 


Prisoners 
Says Execution Would Be A 
Favor to Many Convicts 


Spending Lives In Prison 


Sacramento, 
| 
Mercy deaths for convicts sen- 


“It occurs to me,” 





Cal., (CCNS) 


| tenced to life imprisonment were 
Suggested by 
| Plummer of Folsom Prison, in 
|an address here. 


Warden Clyde I. 


the prison 


convenience to the examining | head declared, “that if a man is 
Committees, local and National,|}so bad and has imposed upon 
please conform to the following | society to such an extent that 


rules: 


|it has become necessary to lock 


(a) Manuscript should be | him up for the rest of his life. it 


typewritten (double - spaced) 
on 842” 
gin all around, with all quack | 
tions exceeding four lines in 
length, single-spaced and in-| 
dented. 

(b) Manuscript, including 
quotations, should not exceed 
fifty pages in length. 

(c) Please bind the manu- 
script in any standard, let- 
terhead size manila or card- 
board cover. 

(d) Be sure to hand in two 

copies of your manuscript as 
thus prepared, and it will be 
helpful if you will plainly label 
the outside front cover with 
the title of the paper, your 
name and permanent home 
address. 
In to all con- 
testants, aS papers are pre- 
sumed to represent individual 
study, collaboration with oth- 
ers in their preparation is not 
permitted. 





(e) fairness 


7. The winning paper only, 
as determined under Rules 3 
and 5S above, will be forwarded 
by the Dean to the Society, 
which shall be privileged to pub- 
lish the same 

8. Closing date for ibmis- 
sion of papers is August 31, 1940, 
or such earlier date as the Dean 
may specify 

9. Competing tudents will 


find the following partial list of 


references helpful in their study 
of the subject 
SHERIFF FINED FOR 


PRACTICING LAW 
Rutland 
Court of Vermo 


The Supreme 
nt has imposed 


a fine of $100 and costs upon 
Sheriff Flint Caledonia Coun- 
ty for practicing law without 
authorits 

The sheriff had, he admitted, 
merel} dvised rtai igh- 
bors to compose tk dif- 
fere) d keep out of Ir 


would 


“Many 


be 


better to 
x 11” paper, 1” mar-| merciful death. 


such 


give him a 


prisoners with 


whom I have talked agree with 


me. 


Death would be a favor to 
these men.” 


Plummer stated that the pres- 


ent prison system 


fails almost 


completely to rehabilitate crim- 
He said the system breaks 
down because the doors of op- 
portunity are closed to ex-con- 


inals. 


victs and most 


forced to 


cause 


which 


lease. 


Saul B. Sientz |! 
the removal 
Park Place, 


of 


confront them 


PERSONAL 


revert to crime 


them are 
be- 
problems 
upon re- 


of 


economic 


as announced 
of his offices to 60 
Newark, where he 


ai 


will continue the general prac- 


tice of law. 
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Office 


THEY’RE BACK IN SCHOOL 


The nation’s children have returned from their vacations 
and are once again wrestling with their studies. 


How many will go on through college? 


Many more than otherwise, if more fathers take advan- 
tage of life insurance endowments to assure educations for 


rudential 


any of America 


N. J. 
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ha ‘ontinued from page 3 
he pene E — As a General Rule 
sous Statements of a Wit- 
. Are Not Admissable 
yaborate his Testimony. 
yere Evidence is Attacked as 
recent Fabrication, State 
nts Previously Made by the 
yness Are Admissable to Re 
the Attack on His Cred 
ty. 
\ yupre e Court 
Ne Jerse Deft-i 
Charle Neiman 
error 
1939 
tT erro! J. Vict 
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d ©. William Caruso 
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previous statements of a witness 


are not admissable to strengthen 
and corroborate his testimony. 
But when a witness’ credibility 


is impeached by an attack tend- 


ing to sh that his testimony 
is a fabrication of recent date 
or is falsified through some per- 
onal motive, hi tatements 
made occasion o near to 
he event involved, and so long 
erior to the litigation that 
I effect of hi peech could 
tt have been foreseen, are ad- 
missable 
Irom the record before the 
court it appeared that counsel 
for plaintiff-appellant was en 
deavoring by his cro examina 
n to she the evidence of 
hese two witne f wa a re 
t fabricatior and therefore 
f dn he earlier 
f ‘ \ p ‘ » rebut 
tack 
W1 dism d dyment 
‘Y od 
PFRUSTS Specific Perform 
ance Equity Will Enforce 
Oral Argument to Make Mut 


ual Wills by Impressing a Trust 





on Estate of Survivor. 
PARTIES—In Action to Impress 
a Trust, All Alleged Benefic 
iaries Are Necessary Parties. 
CHANCERY PRACTICI Mo- 
tion to Strike Bill Admits the 
\llegations Thereof. 
Je ( irt ¢ error nd 
. a l ( ip 
Bede lr ( 
d 
( I a 
Estate 
‘a ade ed ( 
R R Y, ippit 
1939 
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) pt 
I ‘ ane 
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ce 
ri I l ( ( 
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Exe t ite 
1. R Li ) 
7 & a ell 
Ro 
ae ( ype I 
I Kor 
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eK 
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J i€ J 
main de o be equé 
heir ¢ 
C I ) é I f 
will Tl ¢ 
C . Ea Will 
mpliance wi the 
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t and restrai 
pendente lite the defendants- 
u} s from distributing or 
ot! ise dispos of the as- 
sets the estate 

The appellate court affirmed 
the findings of the Vice Chan- 
cellor that such an agreement 
as alleged in the bill will be en- 
forced in equity by imposing a 
trust upon the assets and that 
the motions to strike had the 





effect of admitting the 
tions of the bill 

The remaining children 
ever, are necessary parties. The 
object of the suit to estab- 
lish that not only complainant, 
but all eight of the children 
shall have an equal share in the 
trust fund. They are all inter 
ested in the object as well a 
the subject matter of the 
Equity should therefore invoke: 
the settled principles of 
making a permanent and 
plete disposition of the issue by 
all 


allega- 


how- 


1S 


sult 


well 
com 
bringing before it the nece 
ary partie 

Decres to st 


chil 


modified 
until the other 


0 aS 
proceedings 
dren joined as 


ire parties 


CONTRACTS — Parties May By 
Mutual Modify a 
Written Contract Orally. 


Consent 


EVIDENCE — Parol Testimony 
Is Admissable to Explain But 
Not to Vary the Terms of a 
Written Document. 

New Jersey Court of Errors and 
Appeal 

Harold H Ball Plaintiff-Re 
pondent Metalwash M 
chinery Co. Inc., a corporat 
of the State of New York, De 
fendant-Appcellant 

September 22, 1939 

On appeal from the Suprer 
Court 

For appellant He ‘ Per 
Laird & Mah: M. Case 
Heine, of counse 

} I respo de ctor J I 
Kin 

I kie, J 
The defend ‘ ed j 

ma ire if I 

( f C 

d aAcce yris cide 
ere Th iff v 
) ed b t} de 
f ad ( CO?! 
n pl fr ¢ 
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] ce ter i ds 
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i pl I] LC 
Th ( 
c r C the 
f March 
oJ 36. Th 
Q c t, ‘ +i4 
On appr C enc t a 
ded that the trial court had 
ed in admitting parol evi- 
d e to vary the terms of a 








sales made in 


ly excluded territory 


nown as the “Metropolitan” 
It appeared that 

March 2, 1931 the de- 

found itself without a 
salesman in the excluded terri- 
tory it orally agreed with the 


plaintiff that he should be the 
salesman for that territory un- 
der the same terms and condi- 
tions of the written contract of 
March 2, 1931. Subsequently 


the plaintiff, on March 6, 1935, 
received notice by letter that he 
was no longer to act as sales- 
man in the “Metropolitan” ter- 
ritory. However, the plaintiff 
was directed_by the defendant’s 
president orally to disregard and 
ignore the letter and to continue 
to act as salesman. The jury 
returned a verdict*for the plain- 
tiff. 

On appeal the defendant con- 
tended that the trial court had 


erred in refusing to dismiss so 
much of the second count as in- 
volved commissions on_ sales 
after April 1, 1935 the effective 
date of the defendant’s letter 


of cancellation of March 6, 1935. 
The court held that parties to 


MERIT SYSTEM 





| ( Continued from page 1) 


/ and staffed by persons appoint- 


ed because of merit and divorced 
from suspicion of political in- 
fluence.” 

The Reform League’s commit- 
tee of lawyers consists of the 
following nationally known fig- 
ures, the last five of whom are 
ex-presidents of the American 
Bar Association: Charles C. Bur- 
lingham, former Attorney Gen- 
eral Homer S. Cummings, Robert 
G. Dodge, Samuel W. Fordyce, 
Charles E. Hughes, Jr., Monte 
M. Lemann, John W. Davis, 
former Senator Scott M. Loftin, 





an existing contract may, by| Judge William L tansom, Silas 
mutual consent, modify or|H. Strawn and Arthur T. Van- 
change it by altering or exer- | derbilt. 

cising certain of its provisions, Committee’s Argument 

xv by adding new provisions In a letter to Jos. O’Mara, Jr., 
thereto And all this may be | who presented it to the local 
done orally even though the or-| Bar, the committee of lawyers 
‘inal contract be in writing. said its members believed “that 


Affirmed 








the time is ripe for the lawyers 


lof the country to make a deter- 


EVIDENCE — Statements Made | mined effort to make sure that 


sy An Employee 
Course of Business is net Ad- 


missable to Bind the Employ- | only 


er. 


Court of Errors and 


Anna Van Allen and Edward 
Van Allen, Plaintiffs-Respond- 
ents, vs. Jacob Lobel and Mor- 
ris Lobel, partners trading as 
Lobels’ Kiddie Shop, Defend- 
ants-Appellants 
epte yer 22, 1939 

On appeal from the Supreme 
Court 

For p ff-respondents: Isa- 
dore Rabinowitz 

I delendants - appellants 

hneider & Schneider, Jacob 
hnelder of counsel. 

J le, J 
The defendants maintain and 

pe f clothing store in the 

City of Paterson and Mrs. Van 

Alle claim arose out of in- 
ries received by her when she 


nd fell in the store due 


’ 1 
lipped a 


he alleged, to improper floor 

ve con of linoleum 

the place where she fell. The 

returned a verdict of $7,000 

or Mrs. Van Allen and $3,000 for 
her husband 

On appeai it was contended 

hat the tria irt had erred in 

dmit over objection, test- 


Kimberg, an 


lefendants had 
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increasing sovernmental 


powers shall be administered 





by trained and qualified 
public employes opposed to 
appointees picked on a basis of 
political expediency or patron 
ave, 

‘The quasi-judicial functic 
vested in ») Many ol our OV- 
ernmental avencie ich as the 
National Labor Kelations 
and the Securities and E 
Commissi 
al than eve 


(Incidental! ne League 
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DIGESTS OF RECENT 
OPINIONS 


(Contin 


CONFISCATED FUNDS 


(Continued from page 1 


ue d em page 


terference of a foreign govern- 


STATUTE OF FRAUDS — Con- 


ment is obtainable > , ts ’ A 
The statute in question pro- tract of Hire for Five Years is 
vides Within the Statute of Frauds. 
: a » teed —“Part Performance” is Exclu- 
Where it shall appear that a ae > 
. sively a Creature of Equity. 
legatee, distributee or benefic- ie “ag 
no ' sense would not hav Full Performance Sufficient to 
ary ‘ rust woul ni ave , . 
woh Aha Take Oral Contract out of Op- 
the benefit or use or control of 


eration of Statute is Complete 


due : ; 
Performance When Ora! Con- 


the money or other property 


h - where other special cir- : 
an, O ; i tract is Made. 
cumstances Make it appear de-| _ : 
New Jersey Court of Er: ind 
sirable that such payment A ; ' 
Appeal: 
should be withheld, the decree PI & 
Harold E. Barnes, Pitff 
may direct that such money or P&D.M 
; z Manufacturing | a 
other property be paid into the , = po 
. 1 corporation, eit-respt 
surrogate’s court for the benefit ned 8 eo res} 
. seepre er 22, II: 
of such legatee, distributee, = 4 , 
. nh appeai ron >» Supreme 
beneficiary of a trust or such Cc ca —— on ” 
our 
person or persons who may)... : 
For plaintiff-appellant seph 
thereafter appear to be entitled : . poems — 
3 , ; rf J. Corn 
thereto. Such money or other) _ . " 
For defendant-responds Kris- 
property so paid into court shall 
teller & Zucker I p 
be paid out only by the special = 
. ’ Kristeller 
order of the surrdgate or pursu- Bodine. J 
Oo 1e 
ant to the judgment of a court " 
re te The plaintiff instituted an at- 
of competent jurisdiction 
tachment action under the At- 


Situations not Covered 


fendé 
Mr. Opton remarks that under endant 


ind the 


tachment Act 


entered its 


The 
appearan 














the law of some countries, not- : 
ably Germany and Italy, be plaintiff thereupon filed his com- 
. « « ‘ . - 
. : laint The st and second 
quests to residences are not con- F , first and a 
. ‘oun were yr ser 5 rena- 
fiscated; rather, the beneficiary 4 nm he ; ‘ 
is merely required to exchange = Z lird . vee _ 
5.98 1e use Oo ») ntiff's “ in- 
the inherited amount of dollars t _ : 
ventions 
for domestic currency at ot Th - . i 
, > ‘ ourt ed a non 
ficial rate of exchange. In such he trial Co 
a case it is at least debatable SW* 0” the first d second 
. « » « as ale : a mn . 
whether the beneficiary does not SCU"S, holding that the proofs 
< e +} + thea ntr + fi l 
have the “benefit use or control showed that he itract fo 
of the money.’ services was oral ‘ould not 
— 5 oe yerfior 5 V itl me \ ar 
The writer also observes that "~ ! ee . — a 
from > } ci? ere +1) 
in most cases the foreign lega om makin Fees “ 
tee. even if satisfied to have the mscquentiy Was ecqpinecreaaates 
. ; by virtue f the Statute of 
money left here, would be re : — = . er 
quired by his government to Frauds. On the third count, a 
press his claim. The result | V¢T#ct for six vas direct 
ed 
would be that a foreign govern- —" : +) J] 

‘ro ese ruling ine pialn- 
ment would be litigating the a — “ ‘ 
‘ ‘ iff appeals contending that the 
question and an amicable ad RetaliGer . ft zs 
justment would be — cad Poo 8 

\ " pe! ol ! Statute by 
Again. the foreig ne 
) performal 
may be living st dire cir ae ‘ ‘ ‘ 
. > St Frauds provid 
cumstances tl i uld make : 
re al t 
any sacrifi » his rnment 
. bi I eeme 
to get in I statute 
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for ne payments for in- 7" 
‘ nless wr 
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The doctrine of part perform- 


ance belongs to the court of 
equity. In McElroy Ludlum 
32 N. J. E. 828, Justice De Pue 
said “the dictum that part per- 


formance will make valid a con 


tract invalid by the Statute of 
Frauds, is exclusively a creature 
of equity, and applies only to 
contracts relating to lands. and 
does not extend to ntracts re 
lating to other matters 
Appellant cites Berry v. Dore- 
mus, 30 N. J. L. 399, and Bovce 
v. Millin. 15 Misc. 280, for the 
proposition that full perform- 
ance by one party takes the case 
outside the Statute In these 
cases however, the contract was 
enforced because one party had 
fully performed when the oral 
contract was made. There was 
nothing further for him to do 
The direction of a verdict on 
the third count is not reversible 
error as there was no harm to 


the plaintiff. Plaintiff proved no 
other damages and _ therefore 
nominal damages is all he could 
recover in any action 

Affirmed 


CHANCERY PRACTICE A 
Suggestion by the Court is not 
a Ruling Which Can Be Made 
the Basis of an Alleged Error. 

—Where Preliminary Applica- 
tion is Held Over Till Final 
Hearing and not Renewed Till 
Some Time After Final Hear- 
ing, Court May Consider it 
Abandoned. 

SPECIFIC PERFORMANCE 
Question of Propriety of a Bill 
for Specific Performance 
Disability Policy Expressly Re- 
served. 

















Court of Errors and Appeals 
Rube Robinson complainant 
appellant vs. The Equitable 
Life Assurance S ety »f£ thx 
United States, Defendant-Re 
spondent 
September 22, 1939 
Appe rom decree and supple 
m ler, adi d Vi 
Char r Ega 
r ¢ appell He e! J 
Kenarik 
For the respondent, Edward A 
Markle Patrick F. McDevitt 
the brief 
Parker, J 
Tr respond ssued a “dis- 
lity policy ppellant 
431 The p provides for 
payments in tl vent of “total 
nd permanent disability” The 
preci gave the company the 
right to require proof of the 
disability but provided that four 
m yntinuous' disability 
sum} hat it is 
pe ent. Various actions had 
been uae by both parties 
und were either dropped or set- 
d. Finally the ‘lant filed 
a bill in equity asking for spec- 
ic performance and demanding 


















certain admissions Thereafter 
the complainant filed a petition 
asking that peti ioners rights 

ider the policy be declared and 
the policy construed. The court 
rdered the matte -ontinued 

final hearing 

At final hearing plainants 

unsel made certain statements 
and then igri that the 
court order the defendant to go 
forward with the proof, relying 
on the presumpti stated in 
the policy. After discussion 
the court suggested that counsel 
proceed to prove the allegations 
of the bill and counsel proceed- 


ed to do so. 


At the conclusion of the hear- 


ing the Vice Chancellor found 
that the complainant was not 






ed and denied 


permanently disabl 
specific performance. About one 
month later the complainant 


renewed his application under 


th 


his 


had 


1s 


der, 





e petition for a declaration of defendants-respondents 






and the court ruled 
been abandoned. From 
decree and supplemental 
complainants appeal al 


rights election to rescind the g 
feature of the policy 
The complainant 


now appeals from an 
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zing various errors in the de- vised by V. C. Sooy de; ass or trov 
termination of law and fact application for a prelim; privable th 
Held—1 There was no error junction _ntended th 
he factual determinations If the proofs are 39 and 2: 
The court did not rule on the = then of r ly similai 
request of counsel for com- scious fraud was ; be unifor 
lainant that respondent go committed and is , and the 1 
rward with the proof. The defense to the law actig follow the 
rt merely made a sug court is aware that yern Motor (¢ 
nplied with without den must be proved at reason and 
The court, sitting as a it is not necessary re the unla 
of the facts, can draw in- But, that fact alons yn Of the 
ces and weigh the evidence enough to justify injw ult of mali 
same manner as a jur’ lief. There must be “» he plaintif 
+ The petition for a declar- circumstances which f replevir 
1 of rights was laid over till unjust against the defer S, Teco 
final hearing. No reference law, that the suit shoug y damag 
to this petition till a ceed.” gw, 93 N. J 

mo! after the final hearing No irreparable injun 
The trial court was therefore | by the ruling below; the Plaintiff 
istified in holding that it had| ing retained the sam coup two th 
bee ibandoned preserved and may be er#™med to secure i 
5. The court is not here de-/ after judgment in the la; the ch 
‘iding whether a suit for spec- as well as before 2:73-8; 2 
ific performance is the proper Affirmed irt Prac 


reme 


Affirmed 


INJU NCTION — Equity Will Not 
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ody in this type of case. 




















































Restrain the Prosecution of a ung Frame sm Sprinkler C 
ie ; the opening of his offic - pra 
Suit at Law Unless There Are tk emered iin an L. 457, 4 
: a tne general practice of “s , 
Equitable Circumstances ,. < : hese conse 
iff ‘ : 126 North Wood Ave., Lir 
Which Render its Prosecution are limited 
Unjust to the Defendant. n the dat 
Court of Errors and Appeals Joseph Finkel, of Newa and the « 
The New York Insurance Com- removed his offices to Bromleriff the sti 
pany, Complainant-Appellant, Long Branch id So w 
vs. Morris H. Stein and Pearl Tite Absteacten the p 
Stein, Defendants - Respond- mmediate 
ents FREE LISTIN¢ ff upon 
September 22, 1939 Of Title Searcher Hix a vel 
On appeal from the Court of For the Various Countaf™zes for loss 
Chancery New Jersey date of <¢ 
For the complainant-appellant Apply to ordi se 
Charles De F. Besore N. J. Title Abstracter's A@y. Stryker © 
Por the dcefendants-respumdents Toms River, N J Contracting 
Albert N Shahadi Daniel De 45, (Sup. c' 
Brier, of counsel Bergen County e defendan 
Porter, J replevir 
M ond gas Deaaament ac on: Title Abstract ( r r toa h 
tion at law for the recovery of ht ager bende th P sige 
enibeiintee temathie sedan ae ial Notices of Intention phe ect e 
= oes oe oe en eee ; fend for duly 
surance contract issued by com- § Publishers of “Building ¥ and chatte 
plainant-appellant. The law ac- § 256 Moore St. Hacken@i be awarded. 
was tinued from time to 73-8; 2:32-' 
ne unt settlement negotia- tract to do th 
yns failed. On January 3lst New Jersey * conditions 
39 the inant-appellant ; may re 
led a bi hancery seeking LEG AL BLA\ there has 
reforma the contract. The 4 ‘ 2.18 This r 
bi o! the following al- Published by 
legations . e 
On September 26, 1929 Morris Sinnickson Chev Biron puor 
H. Stein made written appli ‘a- & Sons, Co. » Accidents, 
tion for a disability and life in- icp fad ‘ . and Propert 
surance and vaietee Qn 37 No. Third Stret Gace 
the truth the statements CAMDEN, NEW JERS 
therein ntained it was issued , - — humann | 
on Oct 15, 1929. The applica- CATALOGUE ON REx George St., } 
ti stated that he had never ~ 
been under observance or treat- PRESS CLI 








br 


afflic 


September 


On 
plain 
Stein 


physicians of this state for tu- 
berculosis 
five years preceding the appli- 
cation and that he had been an 


inma 
a ho 
tient 
ido 


ant-appellant gave notice to the 





ined or treated by 
within the five years next 
eding the making of the 


poliev 











New Jersey ' 





y hospital, asylum or See as 

filum; that he had never in New 
a z = Lea ing fis THE ONL 
ed a physician for or suf- NEW JERSEY 
fn +7 : ‘i 4 
from any ailment or dis- N. J. PRE! 
‘= BURE 





that he had 


physician or 





Hill St. 
Mitchell 






ilted 
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Feb. 19, 1936 Stein applied Al 
isab benefits under the 
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| have no case, or, 


or lessee, then his measure of 
damages would be limited to the 
value of his interest at the time 
f the taking with interest plus 
damages proximately re- 
sulting therefrom. McClellan v. 
F. A. North Co., 14 N. J. Misc. 
760, ‘Sup. ct. 1936). In addition, 
the taxed costs in the original 
action may be recovered as part 
of the damages in an action on 
the replevin bond. R. S. 2:73- 
35; 2:32-309. 

The 
nd i 


O 


any 


first condition of the 
that the plaintiff prose- 
cute the action with effect and 
without delay. This condition 
is ambiguous and may mean 
either that the plaintiff must 
prosecute, with due diligence, 
the action to a = conclusion 
whether successful or unsuc- 
cessful that the action must 
be prosecuted to a_ success- 
ful result Probably the 
strongest contention in favor of 
construing the condition as 
merely requiring the prosecution 
of the suit to a _ conclusion, 
whether with success or not, is 
that if the Legislature had in- 
tended require a successful 
prosecution they would have so 
stated in express terms in the 
statute. It is submitted, how- 
ever, that the following inter- 
pretation requiring a _ success- 
ful prosecution is more logical 


or 


to 


and more in accord with the leg-| 


islative intent. It is a well-set- 
tled canon of statutory con- 
struction that every 


should be interpreted in the 


light of the legislative intent or 


purpose in enacting the statute. 


/It seems fair to say that the’ 
|purpose of the bond is to se- 


cure or protect the party who is 


|deprived of the possession, and 
| the bond is required on the sup-| ct. 1911). 


position that the plaintiff might | 
having one, 


- _ 


Statute | 


will only be a breach if the view 
of the Minnesota and Maryland 
courts is accepted. These dam- 
ages will be measured by loss re- 
sulting from deprivation of the 
use of the chattel, deterioration 
or decrease of market value, and 
the costs incident to making a 
defense. If the condition is in- 
terpreted to require a successful 
prosecution, then the defendant 
may decline an award for the 
return of the chattel, and re- 
cover damages for the breach of 
the second condition. 

Revised Statutes 2: 73-30 and 
2: 73-31 provide in substance 
that in all actions of replevin, 
except where the goods and 
chattels have been taken as a 
distress for rent, if the plaintiff 
is non-suited before issue joined, 
or for not bringing on the cause 

trial, or judgment be given 

yr defendant on motion to 

strike, and the goods have not 
been redelivered to the defend- 
the court, instead of award- 
ing a return of the goods, shall, 
on the application of the de- 
fendant upon a suggestion of 
property in such defendant, 
award a writ of inquiry to as- 
certain the value of such goods 
and the damages of the de- 
fendant. These provisions are 
penal in nature, and apparently 
|are not intended to apply where 
there is a trial on the merits. 
The provisions are intended to 
|be mandatory rather than dis- 
cretionary, because the word 
“shall” as distinguished from 
the word “may” is used. They 
,are operative only where the 
goods have not been redelivered 
to the defendant and where the 
defendant is owner. Schnitzler v. 
Russell 81 N. J. L. 146, 153, (Sup. 
The plaintiff can de- 
feat the operation of the statute | 


ant 


by having the goods returned to 


and for the taking or detention, 


or for the return of the goods 
plus damages for the unlawful 
taking, at the option of the 
plaintiff. Nelson v. Bock 84 N. J. 
L. 123, (Sup. ct. 1913); Gare v. 
Gumina 117 N. J. L. 30, (Sup 
ct. 1936) In the above-men- 
tioned cases the plaintiff in re- 
plevin was the owner of the 
chattel, but it may be assumed 
that if the plaintiff had only a 
qualified interest in the chattel 
the measurt : his damages 


would be the val 
est at the time 
with interest 
damages for 
or detention 


of the taking 


the unlawful taking 
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